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IN THE HIGH COURT OF SOUTH AFRICA 
[WESTERN CAPE HIGH COURT, CAPE TOWN] 

       
Coram: LE GRANGE, J 

 
CASE NO: 3946/2012 

 
In the matter between: 
 
 
INGRID PEACOCK           Applicant 
 
 
And 
 
 
NOSEWEEK (PTY) LTD            First Respondent 
 
CHAUCHER PUBLICATIONS (PTY) LTD              Second Respondent 
 
MARTIN WELZ            Third Respondent 
___________________________________________________________ 
 

JUDGMENT: 6 MARCH 2012 
___________________________________________________________ 
 
 
LE GRANGE, J:- 
 
 

[1] This is an opposed application for interim relief. The Applicant, a local 

business woman, seeks an order that an article titled “Fashion Victim” which relates 

to her business dealings with other business entities be removed from the 

Respondents’ website, Facebook and or other similar social media websites as the 

article is defamatory in nature.  

 

[2] In resisting the relief sought, an investigative journalist ﴾Mark Thomas﴿, who 

is employed by the Second Respondent and is news editor of Noseweek, and Third 

Respondent, the editor of Noseweek, named Martin Welz, filed opposing affidavits.  
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[3]   The editor of Noseweek admits in his answering affidavit that the contents of 

the article are defamatory and will lower the Applicant in the esteem of the 

reasonable reader. The defences of truth and public benefit and that of reasonable 

journalism are however raised by the Respondents. According to them the article 

questions Applicant’s business ethics and practices which is a matter of public 

interest.  

 

[4] The nub of the Applicant’s complaint relates essentially to six statements in 

the article, which the Applicant avers are defamatory, untruthful and incite 

consumers to refrain from doing business with her. The statements can in brief be 

summarized as follows:- 

   

 “While major stores bankroll Peacock’s wealthy lifestyle, she chooses to 

settle her own accounts only when she pleases”; 

 

 “Noseweek has reliably learnt that attorneys at Cliffe Dekker Hofmeyr have 

been trying to recover nearly R2 million in rent owing to the V+A 

Waterfront”; 

 

 “… Peacock did a bunk when vacating her Newlands boutique – engaging a 

removal firm to pitch up in the dead of night to remove her stock”; 

 

 “She is also in debt to a Canadian fabric supplier, Brian International, to the 

tune of R11000 for some samples Peacock commissioned”; 

 

“Peacock was of a mind to counterclaim R350 000 from R + R for loss of 

business – because Stuttafords had rejected some of the samples ﴾rejection 

of a percentage of samples is standard in the business"﴿. [ According to the 
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Applicant this is a misquotations of her response to Thomas as 

contained in her email dated 16 November 2011 which states that:] 

“Tamasa intends instituting a counter claim against R+R in the amount of 

R350 000 for loss of profits due to the repudiation of the agreement between 

Tamasa and R+R, by R+R”; 

 

 “Now that Stuttafords know they are buying goods from Peacock, who 

effectively makes use of slave labour – workers she chooses not to pay – is 

that OK?” 

 

[5] The Applicant, as a business woman, has like any other member of civil 

society, a legitimate right to protect her reputation and good name against unlawful 

defamatory statements that injures her person and lowers her in the estimation of 

ordinary, intelligent or right-thinking members of society generally. The law does not 

allow the unlawful and unjustified savaging of an individual’s reputation. See 

Mohamed and Another v Jassiem 1996 (1) SA 673 (A) at 703 G-704 D. The 

Applicant’s complaint is essentially that certain statements in the article are untrue, 

defamatory, designed to cause her harm and to incite consumers to refrain from 

doing business with her. In her founding affidavit, the Applicant records the 

following:-  

 

”The article published by Noseweek is extremely degrading and damaging to 

my good name and fama.  I have already been inundated with calls from 

people expressing their shock at the article and I feel humiliated by the 

untruthful and unlawful content which has been published about me.  

 

The article has only reached the shelves and the internet in the last few days 

and I am approaching this Honourable Court in a bid to prevent the further 

circulation of the article during the month of March, thereby limiting the 
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publication and damage to my good name.  I am in the process of suffering 

irreparable reputational harm, which a claim for damages will only partly 

satisfy.  The financial impact aside, if I lose my business and the name which 

I have built up over a period of approximately 25 years it will have severe 

consequences for my family life, standing in society and will potentially leave 

me isolated with no hope of recovering from the blow which this article is 

inflicting.  With each and every passing hour that the circulation of issue no 

149 of Noseweek is left unabated, as well as the internet publication of the 

article, my reputation and thus my person is suffering ever increasing injury.  

Whilst Welz contends in his email of 29 February 2012 that ‘the matter is not 

urgent, since publication has already taken place’ and that ‘For the same 

reason there is little point in trying to retrieve those copies of the March 

Noseweek that have not already been sold, quite apart from the fact that it 

would be logistically impossible to retrieve the copies remaining in retail 

outlets in the time you stipulate’ it may not be easy, but it is most certainly 

not impossible to remove the copies of Noseweek edition no 149 from outlets 

and vendors.  There is also no reason why the article cannot be removed 

from the internet, including social media sites such as Facebook.”  

 

[6] In opposing the relief sought by the Applicant, Thomas in his opposing 

affidavit set out in some detail the investigation he has done to obtain the 

information contained in the article and the effort he made to illicit a response from 

the Applicant. In his affidavit the following is recorded:- 

 

“11. In the course of my investigation I also ascertained that: 

 

11.1 Applicant had absconded from her store in the Waterfront; 

  

  11.2 Applicant had absconded from her store in Claremont; 

 

11.3 Applicant was refusing to pay another party, Brian 

International for fabric. 
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12. In the time available, I am attempting to obtain confirmation of the 

above.  That substantiation which I have at the moment is the 

following: 

 

  12.1 The Waterfront store. 

 

12.1.1 I have access to the summons in action 

18662/09 in the above Honourable Court.  

Applicant has annexed this as IP11. 

 

12.1.2 The summons emanates from Cliffe Dekker 

Hofmeyr Inc. a prominent and reputable firm 

of attorneys in this city. 

 

12.1.3 I am advised that the signatory to particulars 

of claim which contain defamatory averments 

must have reasonable grounds for signing the 

said particulars, failing which the signatory 

and the firm of attorneys is exposed to a 

defamation action.  

 

12.1.4 The particulars of claim proceed to allege: 

 

﴾a﴿ That the defendant was bound by a 

lease which expired on 31 March 2012; 

﴾b﴿ On 14 April 2009, the defendant 

absconded from the leased premises, 

removed the stock and closed the 

store. 

﴾c﴿ At the time that she did so, the 

defendant owed R345 865.35 and the 

lease still had another three years to 

go.  At a basic monthly rental ﴾ignoring 

escalations, contributions to operating 
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costs and marketing costs﴿ the 

outstanding rental for this period was 

in excess of R1.5 million. 

 

12.1.5 I have now seen the notice of withdrawal of 

the action, something which Applicant could 

have told me if she deigned to speak to me.  I 

have attempted in the short time available to 

investigate why the action was withdrawn.  My 

attorney has made contact with Mr Meintjes 

﴾the signatory, who has moved firms﴿ but he 

was reluctant to discuss the matter.  I am 

advised that there are any number of legal 

technical reasons why the action against 

Applicant, the surety for the debt, may have 

been withdrawn.  I am also advised that it is 

entirely likely that: 

 

﴾a﴿ The facts referred to in the particulars 

of claim and as set forth in paragraph 

12.1.4 above are probably true; 

﴾b﴿ Respondents – with the benefit of 

proper discovery and the powers of 

subpoena in an action – will be able to 

demonstrate that this is so. 

 

12.2 As regards the Newlands store, I am attempting to 

obtain an affidavit from the landlord; 

  

12.3  As regards Brian International: 

 

12.3.1 I have ascertained from Brian International 

that Applicant has indeed paid the sum of 

R11 000.00, but has refused to pay another 

invoice in regard to samples in the sum of 
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USD189.  Had Applicant deigned to speak to 

me, this issue could have been clarified. 

 

12.3.2 I annex hereto marked “MT5” a 

communication dated 8 September 2011 from 

the Applicant to her attorney.  I respectfully 

draw attention to the second last paragraph 

which reads: 

 

‘I have refused to pay the outstanding 

sampling invoice, based on the way the 

bulk order was dealt with and their 

subsequent address of attitude.’ 

 

12.3.3 Respondents respectfully aver that the 

aforegoing demonstrates that Applicant does 

not pay debts when they are due, but 

unlawfully withholds payments when it suits 

her.” 

 

[7] In its decision to publish the article, Welz in his affidavit records the 

following:- 

 

“5. As editor, I have naturally been aware, since its inception, of an 

investigation into the business dealings of the Applicant conducted 

by Mark Thomas ﴾’Thomas’﴿, a trained investigative journalist and 

also the news editor of Noseweek.  He has regularly reported to me 

on its progress and we have discussed the issues raised by it.  I 

approved the final text for publication.  

 

6. We had initially planned to publish the story in the December 2011 

issue of Noseweek ﴾which appeared in the last week of November 

2011﴿, but I hesitated and decided to hold the story over in the 
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expectation that we would get a further, more detailed response 

from the Applicant and/or her attorney.  We also still awaited written 

confirmation from Stuttafords that they had paid the Applicant for 

the consignment of goods in question in the story.  Stuttafords did 

respond in the following month, as is more fully dealt with in the 

affidavit of Thomas;  the Applicant did not.  

 

7. Regarding the decision to publish: 

 

7.1 I am satisfied that the article is substantially true.  It is 

furthermore, in my respectful view, self-evidently a matter of 

public interest, more particularly to Noseweek readers, who 

are generally members of the business community interested 

in business ethics, transparency and straight dealing.  I am 

also of the view that it is the function of the general news 

media to speak for the relatively powerless to the relatively 

powerful.  In a business sense, R + R and its garment 

workers who battle to hang their jobs at reduced wages 

﴾again as is more fully dealt with in the affidavit of Thomas﴿ 

find themselves, in a Darwinian sense, at the bottom of the 

food chain, where they are exploited and devoured by the 

likes of the Applicant, doubtless as part of her own survival 

strategy. 

 

7.2 The moral and ethical issues raised by the situation are, I 

submit, obvious. 

 

8. In these circumstances I, and the Second Respondent contend that 

the publication was an act of reasonable journalism, and are entitled 

to have recourse to the defence outlined in the case of NATIONAL 

MEDIA LTD AND OTHERS V BOGOSHI 1998 ﴾4﴿ SA 1196 ﴾SCA﴿, 

sometimes referred to as the “Bogoshi defence”. 

 

 9. Noseweek: 
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9.1 Is published in a print edition, which is distributed to 

subscribers, and to approximately 2000 retail outlets 

nationwide. 

 

9.2 Has an online edition, which is open to approximately 1500 

online subscribers.  Of these, approximately half also 

subscribe to the print edition.  Accordingly, only 

approximately 750 subscribers have access to the online 

edition only. 

 

9.3 Has a moderate facebook, in which the fact of an upcoming 

publication is announced.  That which appears on IP9 is the 

only content available on facebook as regards Applicant, and 

she does not advance a case that this content is 

objectionable.  

 

10. The edition of Noseweek in which the article IP8 appears has been 

distributed already.  While the founding affidavit alludes to the paper 

publication, I respectfully draw the above Honourable Court’s 

attention to the fact that the Notice of Motion limits the relief to the 

online and facebook presences of Noseweek.”  

 

[8] The legal principles applicable in the context of an Applicant seeking to 

prevent alleged defamatory matter being published are the ordinary rules governing 

interim interdicts. In this matter, two constitutional rights, freedom of expression 

and dignity are at odds and have to be balanced against each other. That balancing 

process has to be undertaken in a constitutional context. Our Courts have 

consistently held that, though circumstances may sometimes dictate otherwise, 

freedom of speech is a right not to be overridden lightly and at the point which the 

balance of convenience is determined consideration should be given to the fact that 

the person allegedly defamed will, if the interdict is refused, nonetheless have a 
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cause of action which may result in an award for damages. It is now well accepted 

that cases involving an attempt to restrain publication must be approached with the 

necessary caution.  

 

[9] The approach to be adopted by our Courts in matters of this nature has been 

fully discussed in the case of Hix Networking Technologies v System Publishers (Pty) 

Ltd and Another 1997 (1) SA 391 (A) at 402 C-F, where the following was held:- 

 

“To sum up, cases involving an attempt to restrain publication must be 

approached with caution.  If section 15 adds anything to this proposition it 

would merely be to underline that, though circumstances may sometimes 

dictate otherwise, freedom of speech is a right not to be overridden lightly.  

The appropriate stage for this consideration would in most cases be the point 

at which the balance of convenience is determined.  It is at that stage that 

consideration should be given to the fact that the person allegedly defamed 

﴾if this be the case﴿ will, if the interdict is refused, nonetheless have a cause 

of action which will result in an award of damages.  This should be weighed 

against the possibility, on the other hand, that a denial of a right to publish is 

likely to be the end of the matter as far as the press is concerned.  And in 

the exercise of its discretion in granting or refusing an interim interdict, 

regard should be had inter alia to the strength of the applicant’s case; the 

seriousness of the defamation; the difficulty a respondent has in proving, in 

the limited time afforded to it in cases of urgency, the defence which it 

wishes to raise and the fact that the order may, in substance though not in 

form, amount to a permanent interdict.” 

 

[10] The Applicant is presently seeking relief in respect of the online and facebook 

presences of Noseweek wherein the article appears in the same form as it did in 
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print and distributed to the subscribers. During argument there was some debate 

about the access of persons to online media.  

 

[11] Whatever the extent of the public’s access to online media or facebook there 

can be no constitutional value in deliberate false statements of fact. In the matter of 

Hill v Church Scientology of Toronto ﴾1995﴿ 126 DLR ﴾4th﴿ 129 ﴾SCC﴿ at 169-60 

Cory, J held:- 

 

“False and injurious statements cannot enhance self-development. Nor can it 

ever be said that they lead to the healthy participation in the affairs of the 

community.  Indeed they are detrimental to the advancement of these values 

and harmful to the interests of a free and democratic society…. False 

allegations can so very quickly and completely destroy a good reputation.  A 

reputation tarnished by libel can seldom regain its former lustre.”   

 

[12] All this may well be very true.  But, in South Africa’s new constitutional 

democracy freedom of expression and of the press are potent and absolute 

necessary tools in the creation and maintenance of a democratic society. The press 

has a vital role and function to play and that is to make available to the community 

information and criticism about every aspect of public, political, social and economic 

activity and thus to contribute to the formation of public opinion. In this regard see 

Prof JC van der Walt in Gedenkbundel: HL Swanepoel at 68.  The press and the rest 

of the media provide the means by which useful, and sometimes vital, information 

about the daily affairs of the nation is conveyed to its citizens – from the highest to 

the lowest ranks ﴾Strauss, Strydom and Van der Walt Mediareg 4th ed at 43﴿.  The 

press therefore often becomes the voice of the people, who are sometimes relatively 
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powerless – their means to convey their concerns to their fellow citizens, to 

officialdom and to government. (See National Media Ltd And Others v Bogoshi 1998 

(4) SA 1196 SCA at 1209 H) 

 

[13] In the present instance, the approach adopted by Thomas in investigating 

and gathering the information regarding the Applicant’s business dealings cannot be 

regarded as reckless and or negligent. In my view, the steps taken and the manner 

in which the publication was made cannot be regarded as inappropriate and or 

inconsistent with the demands of freedom of expression as contemplated in our 

constitution.  

 

[14] In weighing up the balance of convenience, I take into account that the 

purpose of the limitation contended for by the Applicant is to preserve her own 

private rights. The print edition containing the article is already in circulation. It was 

distributed to subscribers and to approximately 2000 retail outlets nationwide. The 

Applicant has a remedy in damages by which she can vindicate her right to 

reputation if it is later found to have been unlawfully breach. News on the other 

hand, by its very nature is a commodity which has a diminishing value. That which is 

relevant and newsworthy today will in all probability be less so in months to come. 

The Respondents are also relying on certain defences which are not entirely without 

substance.  

 

[15] In the circumstances of this case, I am of the view that the common good will 

be best serve by the free flow of information. I am therefore not persuaded to 
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unduly limit or interfere with one of the foundational values of our Constitution, 

namely the freedom of the press.  

 

[16] It follows that this application cannot succeed. 

 

[17] In the result the following order is made:- 

 

The application is dismissed with costs.  

 

 

 

________________________ 

LE GRANGE, J 

 

 

 


